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I. Applicable Laws

A. 105 ILCS 5/27-23.7 ― Bullying prevention

Effective June 26, 2014
1. School districts, charter school and non-public schools must create an implement a robust policy on bullying. The law contains a number of detailed provisions that schools must include in their policies on bullyings. For examples, the policy must include procedures for reporting bullying, informing parents of bullying incidents, provide information regarding intervention services to address bullying, and contain a statement that prohibits retaliation against those who report bullying. The law also establishes the locations where the policy must be posted. 

2. See attachment. 

B. 105 ILCS ― Cyber Bullying Policy

Effective January 1, 2015

1. Bullying that occurs through off-campus online activity or online activity conducted on non-school owned devices is prohibited. The definition of cyber bullying includes any type of activity using electronic technology that causes a substantial disruption to the educational process or orderly operation of the school. This statute applies when a school receives a report that cyber bullying occurred through online off-campus activity or non-school devices. The policy shall include a process to investigate whether a reported act of bullying is within the permissible scope of the district's or school's jurisdiction and shall require that the district or school provide the victim with information regarding services that are available within the district and community, such as counseling, support services, and other programs.  
2. See attachment. 
C. 105 ILCS 5/27-13.3 ― Internet safety education curriculum 
Effective August 28, 2009
1. Each school may adopt an age-appropriate curriculum for Internet safety instruction of students in grades kindergarten through 12. However, beginning with the 2009-2010 school year, a school district must incorporate into the school curriculum a component on Internet safety to be taught at least once each school year to students in grades 3 through 12. The school board shall determine the scope and duration of this unit of instruction. The age-appropriate unit of instruction may be incorporated into the current courses of study regularly taught in the district's schools, as determined by the school board, and it is recommended that the unit of instruction include the following topics: 

a. Safe and responsible use of social networking websites, chat rooms, electronic mail, bulletin boards, instant messaging, and other means of communication on the Internet.

b. Recognizing, avoiding, and reporting online solicitations of students, their classmates, and their friends by sexual predators.

c. Risks of transmitting personal information on the Internet.

d. Recognizing and avoiding unsolicited or deceptive communications received online.

e. Recognizing and reporting online harassment and cyber-bullying. 

f. Reporting illegal activities and communications on the Internet.

g. Copyright laws on written materials, photographs, music, and video. 

D. 720 ILCS 5/12-7.5 ― Cyberbullying 
Effective January 1, 2009)
1. Effective January 1, 2009, Public Act 095-0849 in Illinois amended the definition of cyberstalking to include creating and maintaining a website or webpage that is:

a. accessible to others for at least 24 hours;

b. contains statements harassing another person; and

c. communicates or solicits the commission of a threat of immediate or future bodily harm, sexual assault, confinement, or restraint to a person or that person’s family member or places or solicits another to place a person or that person’s family member in reasonable apprehension of immediate or future bodily harm, sexual assault, confinement or restraint. 

d. Cyberstalking is a Class 4 felony. A second or subsequent conviction for cyberstalking is a Class 3 felony. 

E. 705 ILCS 405/3-40 ― Sexting 
Effective January 1, 2011
1. The Act does not prohibit any individual from distributing an indecent image of themselves. Rather, the Act only prohibits a minor under the age of 18 from electronically distributing or disseminating any material that depicts another minor nude or engaged in any sexual or lewd conduct.  

2. Electronic transfers include transfers via computer or any other electronic communication device.  

3. A minor who violates the Act may be found to be in need of court supervision.  If a minor is found to be in need of supervision, the minor may be ordered to obtain counseling or other supportive services or ordered to perform community service.  

4. Students should not only be disciplined for sexting, but each case should be referred to the school’s resource officer to determine whether or not criminal charges appropriate.

II. When are School Districts Liable for Student Bullying?
A. General Principles
1. Generally speaking, harassment becomes “actionable” when it becomes  intimidating or abusive behavior that creates a hostile environment by interfering with or denying a student’s participation in or receipt of benefits, services, or opportunities in the District’s program. Davis v. Monroe County Bd. of Ed., 526 U.S. 629, 641-42 (1999). 
2. Damages are not available for simple teasing and name-calling. See Werth v. Board of Directors of the Pub. Sch. of Milwaukee, 47 IDELR 67 (E.D. Wis. 2007).
3. Generally, a single incidence of peer-on-peer harassment—even if severe—is typically not enough to support damages against a school district. Davis, 526 U.S. at 652-53. 
a. “Although, in theory, a single instance of sufficiently severe one-on-one peer harassment could be said to [give rise to liability], we think it unlikely that Congress would have thought such behavior sufficient to rise to this level in light of the inevitability of student misconduct and the amount of litigation that would be invited by entertaining claims of official indifference to a single instance of one-on-one peer harassment. By limiting private damages actions to cases having a systemic effect on educational programs or activities, we reconcile the general principle that Title IX prohibits official indifference to know peer sexual harassment with the practical realities of responding to student behavior.”
b. OCR has recently opined, however, that one incident may form a “hostile environment,” depending on the circumstances. Philadelphia (PA) School District, 46 IDELR 169, 33 NDLR 146 (OCR Eastern Division 2006). Notably, however, OCR does not award damages and instead orders school districts to take corrective action for violations of federal law.

B. Vicarious Liability
School districts generally cannot be held liable for the actions of a bully or harassing student. However, a school district is responsible for its own response (or lack of response) to bullying or harassing students. See Davis v. Monroe County Board of Education, 526 U.S. 629, 641-42 (1999). 

C. Statute of Limitations
OCR recognizes a 180 day statute of limitations; however, in certain circumstances, OCR will look to see whether there exists a pattern of discriminatory harassment that is long term and on-going. Statutes of limitations for federal court actions vary depending on the statute of limitations imposed by State statute for personal injuries.

D. Legal Standard
1. OCR
a. OCR will evaluate allegations of bullying by considering whether:
· The student was bullied/harassed based on his or her disability, gender, race, color or national origin;
· The conduct was sufficiently serious, pervasive and persistent to limit or deny a student the ability to participate in or benefit from the educational programs or activities;
· The school district has actual or constructive notice that the bullying/harassment may have occurred; and
· The school district failed to respond adequately and promptly to redress the situation.

See Gaston County Schools, 44 IDELR 98, 105 LRP 34988 (OCR Southern Division 2005); Philadelphia (PA) School District, 46 IDELR 169, 33 NDLR 146 (OCR Eastern Division 2006)

III. Discipline for Off-Campus Bullying
A. A school district may, in some circumstances, discipline a student for off-campus bullying. 
1. The need for such discipline frequently arises when a student bullies another student online through e-mail, websites, internet chat rooms, or through mobile text messaging, activity commonly known as “cyberbullying.” 
2. Because bullying and cyberbullying are “speech,” First Amendment protections of student speech may be implicated by discipline for such activities. When such speech occurs off grounds, a school district is more limited in disciplining the speech than it would be if it occurred on school grounds or during an event associated with the school.
B. Off-campus bullying may be disciplined if:

1. Board policy allows discipline for off campus bullying; 

2. There is a sufficient nexus between off-campus bullying and the educational environment; and
3. The speech is either unprotected speech or it substantially disrupts or creates a reasonably foreseeable risk of substantially disrupting the school environment.

a. Unprotected speech: The First Amendment does not protect the following categories of speech: 

· Fighting words

· Speech that incites others to imminent lawless action

· Obscenity

· Certain types of defamatory speech

· True threats (speech that a reasonable person would foresee as being interpreted by those to whom the statements were directed as “a serious expression of intent to harm or assault.” Factors to consider when determining whether the student’s speech constitutes a true threat are:

· The context in which the statements were made

· The reaction of the listener(s) and others

· The nature of the comments

· The nature and history of the person making the threat
b. Substantial Disruption:  The mere “buzz” about speech is likely not sufficient to create a risk of substantial disruption. Nor is the fact that a student says “mean-spirited” things about another on its own likely sufficient. See J.C. v. Beverly Hills Unified Sch. Dist., CV 08-03824 SVW (CWX) (C.D. Cal. Nov. 16, 2009) (finding that hurtful video posted off-grounds by a student about another student did not create sufficient risk of disruption for discipline of student who posted the video).

C. Keep in mind that if you decide to discipline students for off-campus bullying, this “long arm of the law” potentially increases a school district’s liability for peer-on-peer harassment that occurs off campus, specifically in situations where action is NOT taken against the aggressor.   

IV. TOP TEN TIPS for Protecting Your District from Bullying Liability Risks

1. Advertise that you Prohibit (ALL) Harassment

Prohibit all types of harassment and implement a method for making complaints. Often school districts adopt excellent sexual harassment policies/procedures, but neglect to adopt similar documents for other types of harassment.
2. Policy/Procedure Review
Review your school’s bullying policies and procedures. Ensure they are well written and straight-forward. The more complicated they are, the greater the likelihood you will not correctly follow them. Ensure they are internally consistent and that they are consistent with what is published in the parent/student handbook. All too often the board revises its policy, only to find that, years later, the parent/student handbook contains out-of-date language. 
3. Show You Care (and Teach Your Students How To)
Create a school environment where students feel safe reporting instances of bullying of themselves or others. Integrate character education into the general education curriculum to ensure students learn about the need for empathy for others.
Conduct INSERVICES for students and staff. Inservice staff members annually regarding discrimination laws and retain proof of the inservicing and a list of attendees. 

4. Pay Attention and Train Staff/Students How to Report
Train staff members how to listen for and respond to complaints of bullying. Staff members must be proactive and responsive. Do not ignore complaints of bullying—do not simply chalk a complaint up as ‘boys being boys’ or ‘girls being girls.’

5. Make Reporting Painless

Create a simple investigation report. The report should list the complainant, describe the alleged incident, note the steps taken in the investigation, and advise parents of the outcome. Include a section for the principal and parents to sign, indicating that the investigation has been closed and the finding reported to the parents. Separate forms would be used for the victim and harasser. 
6. Don’t Wait Until It’s Too Late

Remember that an INVESTIGATION DOES NOT REQUIRE A FORMAL COMPLAINT. In situations where the victim does not wish to file a complaint, this does not absolve a school district of the responsibility to investigate and remedy the situation. Although rare, sometimes you will find it necessary and practical to conduct an investigation without a formal complaint

7. Look Under Every Rock (or as Many as You Need To)
Conduct a THOROUGH INVESTIGATION with sufficient interviews. Refer to your written policy/procedures to guide you through the investigation process and, most importantly, FOLLOW THEM. 

a. Interview the alleged victim
· Most students will be reluctant to fully disclose what has happened, perhaps because they are embarrassed or they fear retaliation. 

· The person conducting the interview should discuss and document any worries the student has. 

· The person conducting the interview should ask open-ended questions, allowing the student to fill in details on his/her own. The person conducting the interview should be careful not to put words into the student’s mouth. Questioning can become more direct as the conversation continues. 

b. Interview the alleged harasser

· Again, keep the interview open-ended: “have you had any interaction with Suzy this week?” 

· If the student makes an admission, ask the student to write the statement down, or sign the statement that the staff member types out. This is important for record-keeping and discipline. 

c. Interview all witnesses to the incident(s) (students and staff members) -- This step is often overlooked, but is a critical one to help corroborate the incident. Consider collecting reports from the alleged victim’s friends; it is common for victims of harassment to confide in their friends.

Establish a timeline for investigating claims. Include each step of your district’s investigation process, such as interviewing teachers and students, in the timeline. 

8. Leave a Paper Trail
Good record keeping and notes of interviews are critical. OCR and courts are favorably disposed to find in favor of the school district when the district can substantiate its investigations with notes and other written records. 
When you tell OCR that “I interviewed student A with Principal Jane Doe for 35 minutes on November 19, 2008 and student B with Dean John Doe for 20 minutes on November 20, 2008,” OCR will be favorably disposed to believe the district’s version of events.     

9. Report the Findings of the Investigation
REPORT THE FINDINGS of your investigation to both the parents of the alleged harasser and the alleged victim. OCR and federal courts almost always hone in on this fact as a telling one – did you follow through with notice to parents? If you didn’t, it implies that you predetermined your decision and didn’t follow the investigation through to completion.

10. Act, Act, Act
TAKE ACTION. Even in situations where you are unable to verify the incident, the building administration must take action. Examples include calling the alleged harasser into the office and stressing that harassment is not permitted. This meeting must be documented, since it will be critical information for a future investigation as to whether or not the district responded appropriately. 

Take DISCIPLINARY ACTION, if warranted. If the incident is verified, the principal should take disciplinary action against the harasser.
IN ALMOST ALL CASES, you will need to take MORE THAN DISCIPLINARY ACTION. This means: conduct inservices, check in on the victim in a week/month/next quarter, inform all of the victim’s teachers of the bullying event(s), inform other personnel if appropriate (janitors, lunchroom supervisors, hall monitors), take steps to separate students if appropriate, create red and green zones to separate students if appropriate, have the principal come talk to the class about the inappropriateness of name-calling (etc.)
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